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The criminal law: PCThe criminal law: PC 
368[b][1][ ][ ]



Any person who knows or reasonably 
should know that a person is an elder or DAshould know that a person is an elder or DA 
and who, under circumstances or conditions 
likely to cause GBH or death having thelikely to cause GBH or death .....having the 
care or custody of any elder or DA, willfully 

it th h lth fcauses or permits the person or health of 
the elder or DA to be injured, or willfully 

i h ld DA bcauses or permits the elder or DA to be 
placed in a situation in which his or her 
person or health is endangered.....



Having the care or custodyHaving the care or custody..

•People vs McKelvey 230 CalPeople vs. McKelvey 230 Cal. 
App. 3rd 399 [1991]



•D & i t li d ith l d th•D & sister lived with paralyzed mother; 
D cooked & maintained home while 
sister was responsible for V’s hygiene. 
Sister left home after becomingSister left home after becoming 
overwhelmed. 4 days later D called 911. 
Paramedics found V lying in excrementParamedics found V lying in excrement 
& covered with maggots. She died 4 
days later. Both D & sister were 
charged with neglect. Sister PG.g g



•D i t d & l d H d•D was convicted & appealed. He argued 
that he was not V’s caregiver because 
[1] that was his sister’s responsibility & 
[2] his mother refused to let him care for[2] his mother refused to let him care for 
her hygiene & [3] V was alert & had a 
telephone next to her bedtelephone next to her bed



•The Appellate Court stated that the 
evidence showed that V had no 
hygienic care during the 4 days yg g y
before D called 911, that her 
condition indicated she was unablecondition indicated she was unable 
to seek help & that D was “the only 
physically able competent adult inphysically able, competent adult in 
the household after his sister left” 
and therefore was responsible for 
her care.



People vs. Heitzman 37 Cal.Reptr. 
2d 2362d 236 
1994

•The California Supreme Court 
determined that a legal duty to preventdetermined that a legal duty to prevent 
abuse falls only on those persons who 
h i ti d t t t l thhave an existing duty to control the 
conduct of a third party because of a 
special relationship.



•The Court determined that V’s daughter 
was NG of neglecting V even thoughwas NG of neglecting V even though 
she visited V’s home frequently & was 
f ffully aware of the  deplorable conditions 
in which V was living. She had no g
special relationship with - and thus no 
duty to control - her brothers who wereduty to control her brothers who were 
V’s caregivers.



A jury found the Heitzman brothers guilty 
in the December, 1990, death of their 

father, Robert Heitzman. The 68-year-oldfather, Robert Heitzman. The 68 year old 
retired plumber was found dead in the 
house the family shared Witnesses athouse the family shared. Witnesses at 

the trial testified that the poisoning 
f fresulted from infected bedsores caused 

by exposed springs from the rotting y p p g g
mattress.



"The vision of your father," the judge told y j g
the brothers, "lying in excrement, on a 
mattress that had been eaten away frommattress that had been eaten away from 
the chemicals of his bodily discharge, just 
paints a picture of cruelty and depravitypaints a picture of cruelty and depravity 
that I don't think any of us can turn away 
from without recognizing that as a picture 
of severe suffering that must have g
occurred to your father in his last weeks 
and days "and days.



•The Court - after weighing the evidence 
regarding which family members were 
arrested and charged - determined thatarrested and charged determined that 
PC 368 failed to provide a clear 
standard to guide those responsible forstandard  to guide those responsible for 
enforcing the law.

•D & her 2 brothers were the only ones 
charged with neglect even though othercharged with neglect even though other 
family members either lived in the home 

for frequently visited.























Gathering the evidenceGathering the evidence...

•Do you have a 911 call from the 
suspect caregiver?suspect caregiver?

•Who were the first responders?Who were the first responders?

•Using your paramedic as a key g y p y
witness



Gathering the evidence:

•Prior APS reports of neglect, abuse or 
abandonment

• Statements from neighbors
•Photos of the living conditions - the kitchen, 

bathroom, the victim’s bed, & the suspect’s , , p
quarters

• Evidence of any addictions attributed to de ce o a y add c o s a bu ed o
suspect

• Evidence of suspect’s role as a caregiverEvidence of suspect s role as a caregiver



Gathering the evidence...g

•In many situations it is preferable not to•In many situations it is preferable not to 
arrest suspect - so as to allow time to 
develop case 

•N t di l t t t f t•Non-custodial statement from suspect -
to establish whether they admit to 
having a caregiver role & allow for 
possible defenses to be disclosedp



Pressure sores....

Are these avoidable? WhenAre these avoidable? When 
is it criminal?is it criminal?























Classic neglect casesClassic neglect cases

••
gg

••Deprivation of medical attentionDeprivation of medical attention
••Deprivation of foodDeprivation of foodDeprivation of foodDeprivation of food
••Lack of hygieneLack of hygieneygyg
••Lack of ventilation, heat or lightLack of ventilation, heat or light
••••OverOver--medicatedmedicated
••UnderUnder medicatedmedicatedUnderUnder--medicatedmedicated



The classic neglected victimThe classic neglected victim

••MalnourishedMalnourished
••SemiSemi--comatosecomatose
••DehydratedDehydrated••DehydratedDehydrated
••Coated with fecal matter/ urine Coated with fecal matter/ urine 
stainedstained
••Inadequately clothedInadequately clothedInadequately clothedInadequately clothed
••Untrimmed toenails, matted hairUntrimmed toenails, matted hair
••Bed soresBed sores



The role of a medical expert p
to determine if we can 

prove neglect



Defining the functional status 
f th i ti t h lof the victim - to help 

understand the risk &understand the risk & 
circumstance for neglectg



N t iti & h d ti t tNutrition & hydration status 
of the victimof the victim



Comparing another elder 
ith i il di lwith similar medical 

problems but who has beenproblems but who has been 
given proper careg p p



What the medical expert 
t f th l l “t ”expects from the legal “team” 

before entering thebefore entering the 
courtroom.....





How can we convey to the 
j h t th i ti tjury what the victim must 

have endured and avoidhave endured.... and avoid 
jury apathy..j y p y



Anticipating some p g
defenses...

“At least I was doingAt least I was doing 
something. The rest of the so et g e est o t e
family simply didn’t bother.”



She hated doctors. She 
refused to let me get help.

His religious beliefs got in theHis religious beliefs got in the 
way. He only wanted “divine y y

healing.”






